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* Arising out of Order-In-Original No. CGST/WTO07/HG/217/2022-23 dated

| () | 27.7.2022 passed by The Assistant Commissioner, CGST Division-VII,
Ahmedabad North

Hemant Dhanraj Patil
Srdicrhelt o1 T SR W / Prop. of Velemark Travel, 46, Tirth Nagar Soc1ety

(¥) | Name and Address of the Parti Sola Road, Ghatlodlyamg
Appellant : Ahmedabad - 380061
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
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In case of any loss of goods where the loss occur in transit from a factory to a
»-";twarehouse or to another factory or from one warehouse to another during the course

2of processing of the goods in a warehouse or in storage whether in a factory or in a
¥ .jv’/arehouse
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) eI TS o AT AT, 1944 Y oy 35-1/35-7 ¥ sferfa:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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IeATE oo Qo HaTeh< AU =AraTiaener (Reee) & uism &eia fifsar, srgaamare § 2nd wyer,
TGATS] eI, 3@aT, NERATR, MgHRER-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs,5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any,nqmlnat quhc sector bank of the
place where the bench of the Tribunal is sﬂ:uated /r .,\o“‘R
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In case of the order covers a number of order-in-Original, fee for each O.I.O.

* should be paid in the aforesaid manner notwithstanding the fact that the one appeal

to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/~ for each.
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One copy of application or O.LO. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

6) T 9, I Seara ek U dare srdiefi =mnfier (Rrede) O Wi srdie & A
3 =T (Demand) T €8 (Penalty) F7 10% T ST HAT AT 1 grefifes, SATEHad T8
10 F9E 7IT 31 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
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(2) ToraT Tera e HiSe Y AR,
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

@) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
@ity amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = o 3 ST ardier STTARoT ¥ Aer Srat Qe oA e AT gve Fanfaa g av A oy g
977 % 10% YT T 3% STt e qve Rarid g a9 99 F 10% TR X Y ST FHRA g

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s; Hemant Dhanraj Patil, Prop. Of Velemark
Travel,46,Tirth Nagar Society, Parti Sola Road, Ghatlodiya, Ahmedabad-380061, (hereinafter
referred to as “the appellant™) against Order-in-Original No. CGST/WT07/HG/217/2022-23 dated
27.07.2022 (hereinafter referred to as “the impugned order”) passed by the Assistant
Commissioner, Central GST, Division VI, Ahmedabad North (hereinafter referred to as “the
adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.
AFNPP3063J. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT) for

the FY 2014-15, it was noticed that the appellant has shown income from services in their ITR

reflected under the heads “Gross Receipt from sales of services (Value from ITR)"filed with _

Income Tax department. Details of the same are as under:

F.Y. Gross Receipt from sales of | Service Tax Rate .| Service tax not/
services Short paid
2014-15 | 20,36,990/- 12.36% 2,51,772/-

Accordingly, it appeared that the appellant had earned the said substantial income by way of
providing taxable services but had neither obtained the Service Tax registration nor paid the
service tax. The appellant were called upon to submit copies of required documents for assessment
for the said period. However, the apﬁellant had not responded to the letters issued by the

department,

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST/AR-IV/Div-
VII/A’bad-North/1/Hemant Dha/20-21 dated 26.09.2020 demanding Service Tax amounting to
Rs. 2,51,772/- for the period FY 2014-15 under proviso to Section 73 of the Finance Act, 1994.
The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994; and
imposition of penalties (i) under Section 77 (1), 77(2) Section 78 of the Finance Act, 1994,
\

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating
authority wherein the demand of Service Tax amounting to Rs. 2,51,772/- was confirmed under
proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Intefest under
Section 75 of the Finance Act, 1994 for the period FY 2015-16 . Further (i) Penalty of Rs.
2,51,772/- was imposed on the appellant under Section 78 of the Finance Act, 1994; (ii) Penalty
of Rs. 10,000/~ was imposed on the appellant under Section 77(1) p/i;',lhgﬁiggnce Act, 1994 and
(iii) Penalty of Rs. 5,000/- was imposed on the appellant under Sff:)i}m‘ﬁl(ﬂiofgthe Finance Act,
1994, gi;"* i Ve 9
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3. Being aggrieved with the impugned order passed by the adjudicating authority, the-

- appellant have preferred the present appeal, inter alia, on the following grounds:

e The appellant submitted that they were 'engaged in the business of providing service as
travel agent during the F.Y. 2014-15.They provided the service of arranging or booking
accommodation for any person in relation to tour. The appellant submitted that as per
entry no 11(ii) of the Notification No0.26/2012-ST dated 20.06.2012, they were eligible
for abatement @90% for service of accommodation in hotel and the department failed to

consider the above fact and confirmed the demand which is not justifiable at all.

o The appellant submitted that the actual taxable income is as under:

Particulars Amount(in Rs.)
Hotel Booking Income 12,92,868/-
Abatement@90% 11,63,581/-
Abated Value , 1,29,287/-
Commission Income 7,44,126/-
Total taxable Income 8,73,413/-

As their income is within threshold limit and they are not liable to pay service tax.
Further they stated that the entire demand is time batred as they have not suppressed any

fact and the extended period can’t be invoked in this case. They prayed to set aside the

impugned OIO and allow their appeal.

4, Personal hearing in the case was held on 12.01.2024. Shri Vipul Khandhar, Chartered
Accountant, appeared on behalf of the appellant for personal hearing. He stated that his client is
hotel booking agent. He is eligible for 90% abatement on the gross value as per Noti. No
26/2012-ST‘ dated 20.06.2012 (Sr. No. 11(2).Therefore his taxable turnover is below the

threshold limit. Further stated that he will submit the addjtional documents within a week time

and the same have been received on dated 22.01.2024.

5. 1 have carefully gone through the facts of the case, grounds of appeal, submissions made
in the Appeal Memorandum and documents available on record. The issue to be decided in the
present appeal is whether the impugned order passed by the adjudicating authority, confirming
the demand of service tax against the appellant along wifh interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The demand pertains to the period
F.Y.2014-15.
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6. I find that in the SCN in question, the demand has been raised on the basis of the Income
Tax Returns filed by the appellant as the appellant failed to reply of the departmental letters in
time. Further they also failed to attend the personal hearing before the adjudicating authority,
Therefore, the adjudicating authority adjudicated the matter ex parte and confirmed the demand

along with interest and penalty.

7. Now, as per submission before me, It is observed that they were engaged in the business
of providing service as travel agent (Hotel Booking) during the F.Y. 2014-15 and received the
consideration Rs. 12,92,868/- for the same which is also reflecting in the P&L statement. Further
they have also shown commission income of Rs.7,44,126/- in their P& L statement, They have
claimed the benefit of 90% abatement on the hotel booking income Rs. 12,92,868/- under the
Noti. No. 26/2012-ST dated 20.06.2012.After abatement the taxable value of hotel booking
comes to Rs. 1,29,287/-. With commission income of Rs. 7,44,126/- the total taxable turnover
comes to Rs. 8,73,413/-.

The appellant has claimed that the taxable turnover is below threshold. However,
threshold turnover exemption is subject to condition prescribed in Noti. No 33/2012 dated
20.06.2012. The appellant has not submitted any document to show that the appellant has
fulfilled the condition of the Noti. No 33/2012 dated 20.06.2012.Hence the appellant is liable to
pay service tax on the taxable turnover of Rs. 8,73,413/-which comes to Rs. 1,07,954/-, When
the tax is payable, the liability to pay interest automatically arises. Penalties under section
T1(1)(a)& 77(1)(c) for contravention of provisions and failure to furnish documents is also liable
to be paid.

Appellant is also liable to pay penalty under section 78 of the Finance Act,1994 due to

suppression as the delectlon was made by verifying ST-3 returns with the ITR otherwise the

same would have 1emamed concealed.

8. Inview of the above discussion, I am of the considered view that the appellant is liable to
pay service tax on the taxable income of Rs. 8,73,413/- and the same is recoverable from them

along with the interest and penalty.

9. In view of above, I passed the following order in appeal:

9.1  Tuphold the service tax demand of Rs, 1,07,954/- only under the.provisio to subsection(1)
of Section 73 of the Finance Act 1994,

9.2 Interest as applicable, under section 75 of the Finance Act,1994 is also recoverable on the

service tax amount as per para 9.1;

/"_h_~~ .,
9.3 Tuphold the penalties under section 77(1)(a), 77(1)(c)ran 7(2);0:[;&1\ Finance Act 1994;
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9.4 T uphold the penalty under section 78 of the Finance Act,1994, equal to the service tax_.

upheld in para 9.1 above.

10. Wmmaﬁﬁﬂéaﬁﬁwﬁwmmaﬁ%ﬁ@rwvﬂm% |

The appeal filed by the appellant stands disposed of in above terms.
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Manish Kumar

Superintendent(Appeals),
CGST, Ahmedabad
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To,

M/s. Hemant Dhanraj Patil,

Prop. Of Velemark Travel,

46,Tirth Nagar Society, Parti Sola Road,
Ghatlodiya, Ahmedabad-380061

.,

Yo,

*
Appellait™

Respondent
The Assistant Commissioner,

CGST, Division-VII,
Ahmedabad North

Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North .
3) The Assistant Commissioner, CGST, Division VII, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

. : (for uploading the OIA)
\/;mlard File
6) PA file A
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